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TO THE RESPONDENT: 

NOTICE OF APPLICATION 

A PROCEEDING HAS BEEN COMMENCED by the Applicant, Andriy 

Volodymyrovych Portnoy. The relief claimed by the Applicant appears on the 

following pages. 

THIS APPLICATION will be heard by the Court at a time and place to be 

fixed by the Judicial Administrator. Unless the Court orders otherwise, the place of 

hearing will be as requested by the Applicant. The Applicant requests that this 

application be heard in Toronto. 

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of 

any step in the application or to be served with any documents in the application, you 

or a solicitor acting for you must prepare a notice of appearance in Form 305 

prescribed by the Federal Courts Rules and serve it on the Applicant's solicitor, or 
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where the Applicant is self-represented, on the Applicant, WITHIN 10 DAYS after 

being served with this notice of application. 

COPIES of the Federal Courts Rules, information concerning the local offices 

of the Court and other necessary information may be obtained on request to the 

Administrator of this Court at Ottawa (telephone 613-992-4238) or at any local office. 

IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY 

BE GIVEN IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO 

YOU. 

November 3, 2017 Issued by: 

180 SIRen Street West 
Address of Suite 

local office: Toron Ontario 
M5V 3L6 

TO: MINISTER OF FOREIGN AFFAIRS 
Global Affairs Canada 
125 Sussex Drive 
Ottawa, ON K1A 0G2 
Tel: 613-944-4000 
Fax: 613-996-9709 
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APPLICATION 

THIS IS AN APPLICATION FOR JUDICIAL REVIEW of the failure to remove 

the Applicant, Andriy Volodymyrovych Portnoy ("Mr. Portnoy"), from the Schedule 

of Politically Exposed Foreign Persons (the "Schedule") to the Freezing Assets of 

Corrupt Foreign Officials (Ukraine) Regulations, SOR/2014-44 (the "Ukraine 

FACFOA Regulations"). 

THE APPLICANT MAKES APPLICATION FOR: 

(a) an order compelling the Minister of Foreign Affairs (the "Minister") to 

recommend to the Governor in Council that the Ukraine FACFOA Regulations be 

amended in a manner that removes Mr. Portnoy from the Schedule; 

(b) costs of this application; and 

(c) such further and other relief as this Honourable Court deems just. 

THE GROUNDS FOR THE APPLICATION ARE: 

I. Overview 

1. The failure to remove Mr. Portnoy from the Schedule to the Ukraine FACFOA 

Regulations was, and continues to be, unreasonable in the circumstances as described 

below. 

2. The Minister has failed, and continues to fail, in discharging the obligation 

required under subsection 13(2) of the Freezing Assets of Corrupt Foreign Officials 
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Act, S.C. 2011, c. 10 ("FACFOA") to recommend to the Governor in Council that the 

Ukraine FACFOA Regulations be amended so that Mr. Portnoy is no longer listed in 

the Schedule. Despite having clear information indicating that Mr. Portnoy should no 

longer be listed, and despite Mr. Portnov's seven requests to the Minister since 

December of 2015, restrictive measures have unreasonably been maintained against 

Mr. Portnoy until the present day. 

3. Mr. Portnoy bases his application on the grounds for review provided at 

section 18 and subsections 18.1(4)(b), (c), (d) and (1) of the Federal Courts Act, RSC 

1985, C F-7 (the "Federal Courts Act"). Specifically, the Minister's failure to act 

constitutes a breach of procedural fairness, constitutes an error in law, is based on an 

erroneous finding of fact, and is contrary to subsection 13(2) of FACFOA. 

4. Accordingly, Mr. Portnoy seeks an order for a writ of mandamus pursuant to 

subsection 18(1)(a) of the Federal Courts Act compelling the Minister to recommend 

to the Governor in Council that the Ukraine FACFOA Regulations be amended in a 

manner that removes Mr. Portnoy from the Schedule. 

II. Background leading to Mr. Portnoy being listed in the Schedule to the 

Ukraine FACFOA Regulations 

5. Mr. Portnoy is a Ukrainian national who served from 2010 to 2014 as Deputy 

Head of Presidential Administration of the Ukrainian People's Republic under 

President Viktor Yanukovych. 
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6. On February 22, 2014, President Yanukovych was removed from his post by a 

parliamentary vote on the grounds that he was unable to fulfill his presidential duties. 

The fall of the Yanukovych government was largely triggered by President 

Yanukovych's refusal to sign an association agreement with the European Union, 

setting off major protests in Kyiv. 

7. While simultaneously engaging in diplomatic efforts to seek a resolution to the 

conflict, Canada adopted restrictive measures under the Special Economic Measures 

Act, S.C. 1992 ("SEMA") and FACFOA to respond to violations of Ukraine's 

constitution, sovereignty and territorial integrity. 

8. Specifically, Canada adopted the Special Economic Measures (Ukraine) 

Regulations, SOR/2014-60 (the "Ukraine SEMA Regulations") and the Special 

Economic Measures (Russia) Regulations, SOR/2014-58 (the "Russia SEMA 

Regulations"), which are economic sanctions and punitive in nature. Canada also 

adopted the Ukraine FACFOA Regulations, which, by contrast, are intended to be a 

form of assistance to the requesting country. 

9. On or about March 3, 2014, the Prosecutor General of Ukraine (at this time 

Oleh Ihorovych Makhnitskyi) notified the Prime Minister of Canada (at this time the 

Honourable Stephen Harper) that Mr. Portnoy was among a number of former senior 

officials against whom Ukrainian authorities had launched criminal investigations, and 

that those investigations revealed embezzlement of state funds and further illegal 

transfer outside Ukraine territory. The Prosecutor General of Ukraine sought Canada's 
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support in finding, freezing and returning the illegally withdrawn assets. As set out in 

more detail below, the information provided in this letter was politically motivated, 

unreliable and factually incorrect. 

10. On March 4, 2014, the Ukraine FACFOA Regulations came into force, listing 

Mr. Portnoy in the Schedule. The Ukraine FACFOA Regulations were enacted by the 

Governor in Council, on recommendation of the Minister, pursuant to section 4 of 

FACFOA. 

11. Section 4 of FACFOA permits the Governor in Council to make any 

regulations where "a foreign state, in writing, assets to the Government of Canada that 

a person has misappropriated property of the foreign state or acquired property 

inappropriately by virtue of their office or personal or business relationship and asks 

the Government of Canada to freeze the property of the person". Before the 

regulations may be adopted, the Governor in Council must be satisfied that: 

(a) the person is, in relation to the foreign state, a politically exposed 

foreign person; 

(b) there is internal turmoil, or an uncertain political situation, in the 

foreign state; and 

(c) the making of the order or regulation is in the interests of international 

relations. 

12. The Ukraine SEMA Regulations and the Russia SEMA Regulations came into 

force on March 17, 2014. These regulations include measures prohibiting certain 
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dealings with designated individuals and entities that are considered to be engaged in 

activities violating the sovereignty or territorial integrity of Ukraine either directly or 

indirectly. Mr. Portnoy is not a designated person under the Ukraine SEMA 

Regulations or the Russia SEMA Regulations, and has never been such a designated 

person. 

III. The failure to act on Mr. Portnov's seven requests for removal from the 

Ukraine FACFOA Regulations since December 2015 

13. Between December 2015 and present, Mr. Portnoy has written to the Minister 

seven times requesting that he cease being the subject of the Ukraine FACFOA 

Regulations on the basis that information provided by the Prosecutor General of 

Ukraine on or about March 3, 2014 was politically motivated, unreliable and factually 

incorrect. After almost two years of requests, the restrictive measures against Mr. 

Portnoy continue to be maintained. 

14. Mr. Portnoy made his first request to the Minister (at this time the Honourable 

Stephane Dion) on or about December 3, 2015. In his request, Mr. Portnoy informed 

the Minister of critical information that would have undermined the confidence of any 

reasonable person as to the authenticity and accuracy of the information that lead to 

Mr. Portnoy to be listed in the Schedule to the Ukraine FACFOA Regulations. 

15. In this correspondence, Mr. Portnoy provided the Minister with the news that 

Mr. Makhnitskyi (the individual who initially denounced Mr. Portnoy in the formation 

to the Prime Minister of Canada provided on or about March 3, 2014) had stated 
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publicly that all the accusations against Mr. Portnoy were based on an information of 

questionable value and were unproven. 

16. In addition to the public admission by Mr. Makhnitskyi regarding the dubious 

nature of the information used to besmirch Mr. Portnoy, Mr. Portnoy also provided the 

Minister with a ruling from the European Court of Justice. The European Court of 

Justice had considered the conduct of the Council of the European Union in adopting a 

European Union regulation with restrictive measures against Mr. Portnoy that are 

substantively similar to the Ukraine FACFOA Regulation. 

17. The Judgment of the General Court (Ninth Chamber) of the European Court of 

Justice, dated October 26, 2015, found that the Council of the European Union had 

wrongfully placed Mr. Portnoy on a list of persons subject to restrictive measures. Not 

only did the Court find that Mr. Portnoy should be removed from the list of such 

persons, but it also ruled that Mr. Portnoy should never have been listed in the first 

place given the quality of the evidence provided. The Court therefore annulled the 

European Union regulation listing Mr. Portnoy, and ordered that the Council of the 

European Union pay Mr. Portnov's costs. 

18. When Mr. Portnoy made his initial request for reconsideration to the Minister 

on December 5, 2015, several other countries had already issued delisting notifications 

removing Mr. Portnoy for their respective restrictive measures regulations. For 

example, Swiss authorities issued a delisting notification on or about March 13, 2015 
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and Norwegian authorities issued a delisting notification on or about September 7, 

2015. 

19. Mr. Portnoy, at that time, believed the Canadian process could be resolved 

quickly. He had provided the Minister with an order from the European Court of 

Justice showing that his listing on substantively similar sanctions regulations was 

wrongful and improper. He had also provided the Minister with public statements by 

the Mr. Makhnitskyi denouncing the very information that had originally condemned 

Mr. Portnoy. 

20. However, on or about January 20, 2016, a representative from the Criminal, 

Security and Diplomatic Law Division (the "CSDL Division") at Global Affairs 

Canada responded stating that "a query has been made to Ukraine" regarding the 

listing of Mr. Portnov's name and encouraged Mr. Portnoy to send any relevant 

materials to the Government of Ukraine. 

21. Such a procedure, relying on a foreign power to apparently have sole discretion 

in determining whether a person should be removed from a FACFOA regulation, is 

both not present in FACFOA and offends against the very concept of sovereign 

decision making and due process. However, given the extensive and incontrovertible 

evidence already provided to the Minister by Mr. Portnoy, Mr. Portnoy was content to 

wait through what he assumed was a formality. 

22. However, after continued delay by the Minister and CSDL, on or about March 

8, 2016, Mr. Portnoy wrote for a second time to the Minister requesting the removal of 
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his name from the Schedule to the Ukraine FACFOA Regulations. With this letter, he 

enclosed documents dated in January and February of 2016 clearing his name from the 

Ukraine Security Service, Chief Investigation Department, State Fiscal Service; 

National Anti-Corruption Bureau and Prosecutor General's Office. 

23. Despite Mr. Portnoy now having provided multiple pieces of evidence, 

including public statements from his original accuser casting substantial doubt on the 

original accusations made against him, documents from Ukrainian government 

officials supporting him, and a European Court of Justice ruling in his favour, on or 

about March 22, 2016, a representative from the CSDL Division at Global Affairs 

Canada responded stating that Mr. Portnoy could not be removed from the Ukraine 

FACFOA Regulations until the Ukraine makes a formal request to Canada. 

24. Neither FACFOA nor the Ukraine FACFOA Regulations contain any such 

requirement. 

25. On or about March 24, 2016, Mr. Portnoy wrote for a third time to the Minister 

stating that Ukrainian authorities are unlikely to send a formal request to remove his 

name from the Ukraine FACFOA Regulations due to the political circumstances in the 

country. Mr. Portnoy also drew the Minister's attention to the fact that in addition to 

the European Union, countries such as Norway, Switzerland and Cyprus has removed 

him from their restrictive measures lists. Considered in conjunction with the additional 

evidence Mr. Portnoy presented, the Minister at this stage had significant information 
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that the underlying accusations made against Mr. Portnoy in March of 2014 were 

unreliable. 

26. On or about April 11, 2016, a representative from the CSDL Division at Global 

Affairs Canada responded stating that they had "nothing further to add" and that his 

name would remain as listed in the Ukraine FACFOA Regulations. In response, Mr. 

Portnoy requested information regarding the legal means available for him to 

challenge the finding. The representative from the CSDL Division at Global Affairs 

Canada responded by encouraging Mr. Portnoy to obtain independent legal advice. 

27. On or about March 27, 2017, Mr. Portnoy wrote for the fourth time to the 

Minister (at this time it was the Honourable Chrystia Freeland) directing her attention 

to his correspondence under Minister Dion and again requesting that his name be 

removed from the Ukraine FACFOA Regulation. Mr. Portnoy also referred to a 

decision of the French Criminal Court of Brussels dated March 8, 2017, further 

corroborating Mr. Portnov's position that the information provided by the Prosecutor 

General of Ukraine on or about March 3, 2014 was politically motivated, unreliable 

and factually incorrect. 

28. On or about June 11, 2017, Mr. Portnoy wrote for the fifth time to the 

Minister, again summarizing the decisions of the European Court of Justice dated 

October 26, 2015 and French Criminal Court of Brussels dated March 8, 2017. Mr. 

Portnoy again requested that the restrictive measures against him be withdrawn. 
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29. On or about July 11, 2017, a representative from the CSDL Division at Global 

Affairs Canada responded by saying that Mr. Portnov's "request to be delisted is still 

under consideration" and that he would receive a decision "in due course". At this 

point over a year and a half had passed since Mr. Portnoy made his initial request to 

the Minister. 

30. On or about August 22, 2017, Mr. Portnoy wrote to the Minister for the sixth 

time requesting a decision, as well as reasons for imposing and extending the 

restrictive measures against him. Mr. Portnoy did not receive a response to this 

correspondence. 

31. On or about October 21, 2017, Mr. Portnoy wrote to the Minister for the 

seventh time, this time attaching a complete timeline of his correspondence with the 

Minister to date. In this correspondence, Mr. Portnoy informed the Minister that the 

Prosecutor General of Ukraine had already notified the Prime Minister of Canada that 

the restrictive measures against Mr. Portnoy should be withdrawn. Mr. Portnoy has not 

received a response to this correspondence. 

IV. The failure to act on the Prosecutor General of Ukraine's letter to the 

Prime Minister of Canada dated June 26, 2017 

32. In a letter dated June 26, 2017, the Prosecutor General of Ukraine (at this time 

Yuriy Vitaliyovych Lutsenko) notified the Office of the Prime Minister of Canada that 

the information provided on or about March 3, 2014 to Prime Minister Stephen Harper 

was "unreliable" and violated Mr. Portnov's rights. 
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31. On or about October 21. 2017, Mr. Portnov wrote to the Minister for the

seventh time, this time attaching a complete timeline of his correspondence with the

Minister to date. In this correspondence, Mr. Portnov informed the Minister that the

Prosecutor General of Ukraine had already notified the Prime Minister of Canada that

the restrictive measures against Mr. Portnov should be withdrawn. Mr. Portnov has not

received a response to this correspondence.

IV. The failure to act on the Prosecutor General of Ukraine’s letter to the

Prime Minister of Canada dated June 26, 2017

32. In a letter dated June 26, 2017, the Prosecutor General of Ukraine (at this time

Yuriy Vitaliyovych Lutsenko) notified the Office of the Prime Minister of Canada that

the information provided on or about March 3, 2014 to Prime Minister Stephen Harper

was “unreliable” and violated Mr. Portnov’s rights.
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33. The letter to the Prime Minister of Canada dated June 26, 2017 also refers to 

the decision of the Pechersk Distict Court of Kyiv City dated February 23, 2017, 

which requires the Prosecutor General of Ukraine to send a letter to the Office of the 

Prime Minister of Canada "in order to refute the unreliable information." 

34. Now, almost two years after Mr. Portnov's initial request to the Minister and 

four months after the Prosecutor General of Ukraine confirmed in writing directly that 

the information provided on or about March 3, 2014 was unreliable, Mr. Portnoy 

continues to be listed in the Schedule to the Ukraine FACFOA Regulations and 

subject to its prohibitions. 

V. Unreasonableness of the failure to remove Mr. Portnoy from the Ukraine 

FACFOA Regulations 

35. The failure to remove Mr. Portnoy from the Ukraine FACFOA Regulations 

does not fall within the range of reasonable outcomes in the circumstances. This is a 

unique and unusual case in which the sequence of events can only reasonably result in 

Mr. Portnoy being delisted. 

36. In failing to take steps to remove Mr. Portnoy from the Ukraine FACFOA 

Regulations, the Minister has acted unreasonably by: 

(a) breaching their duties of procedural fairness, including by causing 

significant delay in considering Mr. Portnov's requests and failing to 

render a decision within a reasonable amount of time; 
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(b) erring in law, including by failing to consider the information before it, 

or make a decision based on clear information that Mr. Portnoy should 

not be the subject of restrictive measures; 

(c) relying on an erroneous finding of fact, including that Mr. Portnoy had 

misappropriated property by virtue of his office, business, and personal 

relationships in the Ukraine, as set out by the Prosecutor General of 

Ukraine on or about March 3, 2014; and 

(d) acting contrary to subsection 13(2) of FACFOA, including by the 

Minister's failure to recommend to the Governor in Council that the 

Ukraine FACFOA Regulations be amended so that Mr. Portnoy is no 

longer listed in the Schedule. 

37. At the time when FACFOA came into force on March 23, 2011, the 

legislation's powers were described as "unprecedented" on the basis that they could 

allow for the discretionary freezing of all property of a person, as well as the seizure of 

such property, without any requirement that a foreign state furnish the evidentiary 

basis for its request. For the first time, FACFOA established the powers of the 

Governor in Council, on the Minister's recommendation, to respond where "a foreign 

state, in writing, asserts to the Government of Canada that a person has 

misappropriated property of the foreign state or acquired property inappropriately by 

virtue of their office or a personal or business relationship". 

38. Given the unprecedented and severe nature of the powers under FACFOA, 

decisions and procedures related to it ought to have been treated with caution and 
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ought to have be based on all available information. The government was aware of the 

potential for unreliable information from foreign states. The government had the 

resources and abilities to properly verify such information, as well as to act quickly 

once it was known, or readily knowable, that a decision had been based on unreliable 

information. The government was aware, or ought to have been aware, of the serious 

impact that restrictive measures under FACFOA could have on the lives on 

individuals. 

39. Despite this, the Minister took no steps (or, alternatively, insufficient steps), to 

verify the information provided by the Prosecutor General of the Ukraine on or about 

March 3, 2014. Furthermore, when Mr. Portnoy provided information that raised 

substantial doubts as to the reliability and accuracy of the information relied upon, the 

Minister continued to take no steps (or, alternatively, insufficient steps) to investigate 

and verify the information. Mr. Portnoy continues to be listed in the Schedule to the 

Ukraine FACFOA Regulations despite insurmountable evidence that he should never 

have been listed in the first place. 

VI. The significance of restrictive measures against Mr. Portnoy being 

maintained until the present day 

40. Since March 4, 2014, Mr. Portnoy has been publicly humiliated by the 

Government of Canada maintaining his name on a list of politically exposed foreign 

persons worthy of a global asset freeze. Furthermore, the listing has negatively 

impacted Mr. Portnov's political, business and personal relationships. 
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41. Although Mr. Portnoy has no property in or connections to Canada, he is 

nevertheless aggrieved by the restrictive measures based on harm to his reputation. 

Canada's rule of law and administrative procedures are among the most well-respected 

around the world. Mr. Portnoy understandably has serious concerns about how he is 

perceived when Canada, of all countries, chooses to maintain restrictive measures 

against him. Mr. Portnoy makes his eighth request to the Minister, in the form of this 

application for judicial review, to be removed from the Schedule to the Ukraine 

FACFOA Regulations. 

42. Accordingly, Mr. Portnoy seeks an order (a) compelling the Minister to 

recommend to the Governor in Council that the Ukraine FACFOA Regulations be 

amended removing Mr. Portnoy from the Schedule; and (b) for the costs of this 

application. 

43. Mr. Portnoy will also rely on such further and other grounds as counsel may 

advise and this Honourable Court may permit. 

THE APPLICANT RELIES ON THE FOLLOWING STATUTES AND 

REGULATIONS: 

(a) Freezing Assets of Corrupt Foreign Officials Act, S.C. 2011, c. 10, as 

amended; 

(b) Freezing Assets of Corrupt Foreign Officials (Ukraine) Regulations, 

SOR/2014-44; 

(c) Federal Courts Act, R.S.C. 1985, c. F-7, as amended; 
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(d) Federal Courts Rules, SOR/98-106, as amended; and 

(e) such further and other materials as counsel may advise and this Honourable 

Court may permit. 

THIS APPLICATION WILL BE SUPPORTED BY THE FOLLOWING 

MATERIAL: 

(f) the affidavit of Andriy Volodymyrovych Portnoy; 

(g) the application record of the Applicant; and 

(h) such further and additional material as counsel may advise and this Honourable 

Court may permit. 

THE APPLICANT REQUESTS THAT THE MINISTER send certified copies of 

the following material that is not in Mr. Portnov's possession but is in the possession 

of the Minister: 

(a) all materials that the Minister had in its possession related to Mr. Portnoy 

before and when the decision was made to recommend to the Governor in 

Council that Mr. Portnoy be listed in the Schedule to the Ukraine FACFOA 

Regulations, including the information provided by the Prosecutor General of 

Ukraine to the Prime Minister of Canada on or about March 3, 2014; 

(b) all materials that the Minister has in its possession related to Mr. Portnoy while 

the restrictive measures against Mr. Portnoy have been maintained, including 

any materials received from the Prosecutor General of Ukraine and the dates 

on which those materials were received; and 
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(c) all materials before the Governor in Council in relation to the Ukraine 

FACFOA Regulations, including the Minister's recommendation to adopt the 

Ukraine FACFOA Regulations pursuant to section 4 of FACFOA. 
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